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GEORGE C. GREGORY, 
of the Richmond (Va.) Bar; 





Deposition of a ‘Practicing Lawyer’ On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms for beginning an action at law and ‘cover- 
ing fully every point from parties to the prayer for relief- Don’t you 
think such a book would be useful to you? 3 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 
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JUDGES AND LAWYERS SPEAK 


IN TERMS OF HIGHEST PRAISE OF 


The Grounds and Rudiments of Law, 
and Equity in Procedure 


BY W. T. HUGHES 
W. T. HUGHES, Chicago: 

Your two late works, the Grounds and Rudiments of Law and the Equity in Pro- 
cedure, are timely, and, doubtless, will prove efficient aids in rescuing the legal profes- 
sion from the lowered standard it has reached, attributable, I think, very largely, to 
the case method of instruction by which the great majority of lawyers under forty years 
of age were prepared for their work. I regard it as a calamity that the former method 
of teaching law as a science found in fundamental principles has been displaced by such 
case method. What is needed to give to the Bench and Bar its ancient dignity is a 
full return to the study of law as a science, grounded on basic, unchangeable princi- 
ples so adaptable to all conditions that may arise as to afford everyone his just measure 
of redress for any wrong; and a broad, comprehensive conception and appreciation of 
the liberal principles of procedure crystallized in such Codes as that of New York and 
those modeled upon it and firm application thereof to cases as they arise. Your works 
challenge attention to this field as nothing else has in recent years. 

Supreme Court, Wis. R. D. MARSHALL. 


Your works, the Grounds and Rudiments of Law and the Equity in Procedure, are 
timely and will greatly aid in the solution of leading questions relating to “due process 
of law” and its cognate subjects. Your discussion of the elements of the coram judice 
proceedings, which are notice, a hearing consistent with that notice, and the entry of 
a judgment in conformity therewith, are exhaustively discussed under the lights of 
fundamental law, which you have correctly and clearly stated. 

Your definition and discussion of pleadings as “the juridical means of acquiring 
jurisdiction of a subject-matter to adjudicate it” presents that confused subject in a new 
light. You demonstrate the importance of clear and true definitions of all the elements 
of “due process of law” and its related subjects; and your works include more of the 
law than is usually found in treatises on those subjects. 

Supreme Court, Minn. CALVIN L. BROWN. 


The law is a high philosophy and not a gathering of cases and statutes. This phil- 
osophy was taught me by Hughes’ Grounds and Rudiments and his Equity in Proce- 
dure. I did not understand U. S. v. Cruikshank, Crockett v. Lee, Slacum v. Pomery, all 
U. S. cases and Clark v. Dillon (N. Y.) before 1 read those works. Herefrom I learned 
the distinction between the Mandatory and the Statutory records, and the interactions 
of Res adjudicata and Collateral Attack with the operations of government, and that the 
study of Procedure is the study of government. Perception of this fact was the most 
Instructive lesson of my whole professional life. Now I see that before I was but an in- 
fant and now I feel as a giant by comparison. 


Minot, N. D. DUDLEY L. NASH, 


A case involving that euphemism called the “theory of the case” in our system of 
law, was giving me sore perplexity. Great works supposed to present “100,000 new 
principles” made no mention of that new doctrine, which is at variance with require- 
ments of “due process of law.” (See 224 U.S. 270, 271.) Digest Cycs. and words and 
phrases omitted it. I sought advice of a lawyer and he told me to examine Hughes’ 
Grounds and Rudiments and his Equity in Procedure, and I soon exclaimed, “Eureka!”’ 
The elucidation of that fallacy in these works is worth more than long lines of chaff 
pads and space fillers that omit it. 





Minot, N. D. D. C. GREENLEAF. 
HUGHES’ GROUNDS AND RUDIMENTS OF LAW, 4 VOLS. eee $15.00 
HUGHES’ EQUITY IN PROCEDURE... eeceeeeeecennen $6.00 DELIVERED 
For Sale by CENTRAL LAW JOURNAL, 
420 MARKET ST. ST.SLOUIS, MO. 4 
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THE DYNAMITE TRIAL WITH ITS SUGGES- 
TIONS OF REFORM IN CRIMINAL PRO- 
CEDURE. 





Federal procedure in criminal cases 
seems in many ways more effective than 
that in state courts. Perhaps the state pro- 
cedure which approaches this effectiveness 
more nearly than any other is that of New 
York. But both in the federal courts and 
the courts of New York the quality which 
makes for success exists in the power ex- 
ercised by the trial judge. An example of 
such exercise by a New York court was 
in the “gun-men” cases, in which the de- 
fendants were found guilty. Such exercise 
is so much the rule in federal cases that 
its absence would be regarded as singular. 

In state courts, generally, the matter 
stands far differently. The duties their 
judges perform seem more perfunctory than 
active. They are more like moderators in 
an assembly than participants in its de- 
liberations,—presiding officers on points of 
order rather than steering its course. 


In these courts a judge of militant mind 
and high order of ability more likely would 
commit reversible error than one of com- 
plaisant disposition and moderate talents. 
In a word, a negative course by a judge, in 
the presence of whom the forceful person- 
ality of a prosecuting officer or the re- 
sourceful talents of defendant’s counsel 
would have their freest play, could not 
bristle with error, though the trial as a 
whole would be an impracticable perform- 
ance according to common sense view. 

What we mean by its being an imprac- 
ticable performance is that in every-day life 
no two men would submit a controversy of 
importance to twelve men, whose names are 
drawn by lot as are jurors, and let them 
decide it according to their unenlightened 
understanding. 

It is an easy thing for a judge to preside 
merely as a state judge usually presides. 





But for a judge to guide a jury in its de- 
liberations along the lines of a settled juris- 
prudence, separating the wheat from the 
chaff, the relevant from the irrelevant, hic 
labor, hoc opus est. Trials in the former 
way illustrate nothing but the law of 
chance; in the latter way they may be bea- 
con lights for the innocent unjustly accused, 
or precedents in warning to offenders. 

Many of us doubt whether the laissez 
faire system, which reserves so little to the 
judge and remits so much to the jury, 
would be equal to such a trial as was that 
in which forty odd defendants were ar- 
raigned in the dynamite case just con- 
cluded. And this we say whether the 
course which the trial judge pursued was 
free from error or not. At all events, it 
was an imposing spectacle of procedure 
in a court of justice. It was a positive at- 
tempt on the part of a minister of the law 
to obtain a verdict upon issues unclouded by - 
extraneous considerations. Without wise 
guidance it was impossible to hope their in- 
fluence would not have been felt. 


Having said this much to indicate our 
belief, that the states generally have made 
the sacred province of the jury a bogy in 
the administration of criminal law, let us 
refer to procedure which forbids the join- 
der in indictments and. informations of sep- 
arate offenses, consolidation of indictments 
and the rules as to election and severance. 

We believe that in the federal, and in a 
few of the state, courts only separate of- 
fenses may be joined and one trial for all be 
had where they are similar in nature and 
character. Some courts further distinguish 
by making the difference in punishment 
amount to dissimilarity. It seems to be the 
thought in jurisdictions which prohibit all 
such joinders that prejudice necessarily, or 
quite naturally, will result to defendants. 
And this thought is not inept under a sys- 
tem which makes a judge so inconsiderable 
a factor in a jury trial. 

One of its evils, however, lies in the fact 
that it may create a multiplicity of trials or 
discourage further prosecution when an ac- 
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quittal or acquittals, or even hung juries, 
result from former trials. Thus the law 
fails to pursue whom it has solemnly ac- 
cused and one entitled to clearance from 
accusation never gets it. 


Where the remedy, as in some states is 
adjudged, is not by demurrer to the indict- 
ment or information, but by motion to com- 
pel an election, the practice seems wholly 
illogical. 


The prosecuting officer indulges his view, 
honestly we may concede, as to the more 
support one of the alleged offenses’ has in 
the evidence and accordingly chooses. This 
may be the least supported in the judgment 
of the jury of all the others and the ac- 
cused walks forth free. Why should this 
officer be allowed to imposerhis judgment 
on the court and jury of the weight of evi- 
dence, when it is prejudicial error for the 
judge barely to intimate his view? 


This is further illogical because this 
officer speculates on his evidence in a sort 
of omnibus indictment, compelling a de- 
fendant to prepare to meet a multitude of 
accusations as to only one of which, and 
which one he has no means of knowing, 
ultimately he must defend. 


This practice, too, demands wise guid- 
ance from a judge just as greatly as where 
all the counts of an indictment, charging 
severally distinct offenses, are submitted to 
a jury. To suppose that a stereotyped 
charge merely unfolding legal principles 
governing the accusation submitted to the 
jury is adequate to such a trial is scarcely 
reasonable. 


As to severance a few of the states make 
the right absolute in defendant’s favor, if 
demanded. Apply such a principle to a 
case where the defendants are half as nu- 
merous as in the dynamite case and the 
facts as complicated, and many counties in 
states would hesitate to bring bankruptcy 
upon themselves in an effort to bring crim- 
inals to justice. This tends to destroy cer- 
tainty of punishment, which is a far greater 
deterrent than severity of punishment. 





Further, as the administration of crim- 
inal law demands, as we believe, the things 
above urged, so we think they only may be 
properly secured by vesting in the judge 
the power to pronounce the penalty upon 
verdicts of guilty. This is especially true, 
if there may be joinder of different of- 
fenses, with separate findings upon each 
count of an indictment. The judge’s wis- 
ciom may better determine the total of pun- 
ishment that should be imposed, saying 
whether imprisonment should run consecu- 
tively or concurrently. It is enough for the 
jury to determine the fact of guilt or not. 


In this age when crime is apt to involve 
so much of complication and its intricacies 
and the motives for its commission are so 
confusing, we need scientific knowledge for 
its discovery and unfolding and our judges 
should have more power for the certainty 
of the law’s decrees, and also for the pro- 
tection of the innocent. 


For editorial on similar lines to the fore- 
going, see 75 C. L. J. 417. 








NOTES OF IMPORTANT DECISIONS 





COMMON CARRIER—GOODS IN WARE- 
HOUSE OF FORWARDING AGENT DE- 
STROYED BY FIRE.—The Washington Su- 
preme Court holds that a forwarding agent, 
engaged in the business of soliciting goods 
from different shippers ito a common point 
with the purpose of assembling them in his 
warehouse for carload lots, to the mutual ad- 
vantage of himself and the shippers in the se 
curing of cheaper transportation, becomes e0 
instanti delivery at his warehouse, a common 
carrier and bound to the strict liability im- 
posed on a common carrier. Kettenhofen v. 
Globe Transfer & Storage Co., 127 Pac. 295. 
Therefore, it was held that defendant was li- 
able in the above case, though as warehouse 
man he might have been excused. 


The opinion said: “It is, not material that 
the goods were destroyed while in appellant’s 
warehouse. They were delivered for trans- 
portation, not for storage. The storage was at 
appellant’s instance and for its own conveni- 
ence. But where warehouseman, wharfingers 
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or forwarders of freight combine the two char- 
acters, treating the deposit with them as be- 
ing merely for the convenience of further car- 
riage or to encourage or promote their busi- 
ness aS common carriers, they will be held to 
a strict liability as such from the time of the 
delivery to them. In such cases the deposit 
is a mere accessory to the carriage and for 
the purpose of facilitating it, and the liability 
as carrier begins with the receipt of the 
goods.” 

This statement assumes away the entire dis- 
tinction between a forwarding agent employed 
to procure transportation at a reduced rate 


and a warehouseman or wharfinger who is to* 


forward at the ordinary rate. The former’s 
warehousing is merely a bailment to secure 
a benefit to bailor, for which the bailee exacts 
compensation. This purpose being absent, 
there might be no bailment at all, 


herefore, be said, that the goods 
are “delivered for transportation, not for stor- 
age,” if storage is the condition of procuring 
bailor 
seeks?” If not, then the bailor does: not be- 
come a shipper immediately upon _ delivery, 
and, therefore, the agent does not immediate- 
ly become a carrier. if the agent ever is 
a carrier, it is when he procures the rate that 
is sought, for not until then is he authorized 
to make transportation begin. This waives the 
question of his being a carrier at all. When 
he is told, in effect, not to ship, until he pro- 
cures a carload rate, he looks more like a joint 
agent of the shippers than a carrier at all. He 
does nothing and effects nothing but is in the 
power of each of the shippers to do for him- 
self, if he has a carload lot. He asks favors 
from no carrier and secures none. All of his 
labor is in advance of actual transportation. 


Maw 4 
May it, 


INSURANCE—WAIVER OF STIPULATION 
OF NON-LIABILITY FOR LOSS BY DEMAND- 
ING PAYMENT OF INSTALLMENT NOTE.— 
It seems to us that the rule of construction 
against an insurer is carried to the utmost 
extreme in a recent decision by Kentucky 
Court of Appeals. Limerick v. Home Ins. Co., 
150 S. W. 978. The policy involved in this 
case contained a provision that: “It is ex- 
pressly agreed that this company shall not be 
liable for any loss or damage that may occur 
to the property herein mentioned while any 
installment of the installment note, given for 
the premium upon the policy remains due and 
unpaid; or while any single payment, promis- 
sory note (acknowledged as cash or otherwise) 








given for the whole or any portion of the 
premium remains.past due or unpaid.” 

The facts show an insurance of $500 
on a barn with premium payable in four annu- 
al installments and a cash payment of one in- 
stallment when the policy was taken out. De- 
fault was made on the first of the annual in- 
stallments and the assured was written to by 
the agent of the insurer that he held it for 
collection and asking for its payment. Upon 
receipt of the letter and while the barn was 
burning the assured remitted the amount of 
the note, which was not accepted but returned 
upon the ground that the barn was burned 
when the remittance was sent. 


In this case the trial court instructed the 
jury peremptorily to find for defendant, and 
this ruling the Court of Appeals reversed, up- 
on the ground that the unconditional demand 
for payment recognized that the insurance was 
in force continuously after the default. 


We must coniess our inability to see the 
logic of this holding. It seems certain that it 
was not obligatory on the part of the insurer 
to notify the assured of the peril he was in 
while the installment remained unpaid, but 
there was merely a contract for continued in- 
surance if payments were made when due. A 
hiatus resulted during default, and to this as- 
sured expressly agreed. It was not provided 
that assured did not have the right to tender 
the overdue installment and keep the insur- 
ance continuously alive until another default. 
Therefore to demand an overdue installment 
had no effect in the way of waiving intermit- 
tent default. 

What, then, was the effect of asking for pay- 
ment? Nothing we think but to call the in- 
surer’s attention to the peril in which his prop- 
erty was, or it was a proposal to restore his 
status preceding his default. This amounted 
to a proposal to reinsure, and, if it did nothing 
more, the proposal, of course, was on the un- 
derstanding that the property was intact when 
the proposal should be accepted. This deci- 
sion enabled the insured to profit by his own 
default. If he was not bound to pay the note 
because the consideration had failed, the con- 
clusion that this demand was a mere proposal 
is equally evident. But it seems clear that the 
contract never provided for continuous insur- 
ance at all, except on prompt payment of in- 
stallments of premiums. Verily the way of 
an insurance company to make its contracts 
clear seems hard. 
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IS “THE POWER OF PARLIAMENT 
OMNIPOTENT?” 





Arbitrary power and constitutional gov- 
ernment have warred throughout the ages. 
They struggled in Rome, in England, in 
France and wherever liberty has resented 
the oppression and arrogance of governors. 
The supreme judge who got jurisdiction 
of Virginia only to use her for his own pur- 
poses met an aroused and resentful people. 
King John, at Runnymede, had a similar 
experience; so did Charles the First and 
Louis the Sixteenth. From history we see 
that the maxim, Rex non potest peccare 
(the king can do no wrong) may be con- 
strued to mean everything, or, as it is now 
construed in England, not much of any- 
thing. 

Justinian was called to an accounting up- 
on the charge that he had corrupted the 
maxims so as to increase his prerogatives. 
Antiquity jealously guarded its mottoes of 
government and hastened to resist any at- 
tacks upon these. To corrupt or to change 
them makes way for confusion’ and ar- 
bitrariness. Rome had an wnwritten—a 
prescriptive constitution—which is the high- 
er law wherever the civil law is adopted 
and followed, 

In Rome and in England a score of 
maxims are the heart and vitals of the law 
of substance, and they have not and can- 
not be changed in a constitutional govern- 
ment. (Page xvii, Hughes’ Equity in Pro 
cedure, where James C. Carter is quoted.) 

Just as formerly, it was thought that the 
king was omnipotent, so nowadays a like 
power is claimed for the “King in Parlia- 
ment.” The growth of democracy has 
transferred the seat of power from a single 
arbitrary figure to a number of more repre- 
sentative figures, in Parliament assembled. 
But the process involves not only a trans- 
fer of the seat of authority, but also a 
diminution in the extent or arbitrariness of 
the power itself. The process of democra- 
tizing a government necessarily makes 
against the omnipotence of any branch of 





that government. This process has been 
steadily going on. In Blackstone’s day, 
the theory was that there were three co- 
ordinate divisions of the government— 
kings, lords and commons. Since then the 
powers of the king have passed almost en- 
tirely into the hands of the- ministry, and 
still more recently, the commons have shorn 
the lords of practically all their former 
power. 


So it is that old theories of government 
which have seemed in their day the very 
foundations of the state, pass away and 
give place to new conceptions. 

So it is with the theory that Parliament 
is omnipotent. Parliament has never sought 
to test its powers in this direction and prob- 
ably never will, The claim, therefore, that 
such power exists cannot fairly be said to 
be established, and there certainly have 
been judges bold and patriotic enough to 
beard Parliament in times more despotic 
than we live in: witness Coke and Holt. 
About the middle of the 19th Century 
courts spoke for constitutional law and 
informed Parliament that 
government 


liberty and 
fundamental law 
and its agencies, and that by this law the 
Acts of Parliament 
(Stockdale v. Hansard; Dimes v. 
Junction Canal, Leading Cases 277 and 176, 
3 Grounds and Rudiments of Law.) In 
Milligan’s Case (4 Wall, 2) the supreme 
court of the United States spoke to Lin- 
coln ; likewise did the supreme court of IIli- 
nois in Johnson v. Jones 44 Ill. 142 92 
Am. Dec. 149. Mansfield, in Mostyn v. 
Fabrigas, informed the Governor of Minor- 
ca that there were limitations upon his 
powers. And so did the dissenting judges 
think with reference to American govern- 
ors in Pettibone v. Nichols, 203 U. S. 192, 
stated in 4 Hughes Grounds and Rudiments 
of Law. 


was above 


must be construed. 
Grand 


The distinction between an absolutism 
and a constitutionalism is, that in the latter 
all official power is limited and defined, 
while in the former the governor can do 
as he chooses—just as his whims, caprice 
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tion arise definitions which are confound- 
ed whenever it is insisted that Parliament 
or the executive or the judge is omnipotent. 
Omnipotent power is only another name 
for arbitrary power. Now any department 
of state invested with omnipotent power, 
or arbitrary power, is not a constitutional 
agency, but is the servitor of an absolutism. 
It is a contradiction of terms to say that 
a constitutional government has agencies 
invested with omnipotent powers. 

Men have certain inalienable rights— 
rights to life, liberty, property and to abide 
in the land of their birth, unless transport- 
ed for crime. Only by arbitrary power 
can they be despoiled, or denied these ab- 
solute inalienable rights. To attempt to 
alien these rights is illegal and such a con- 
tract is nult and void. The government 
that exacts or imposes such a compact is 
dangerous and traitorous; it is not a gov- 
ernment of protection; it is not a govern- 
ment of laws, but of men. The state agency 
that attempts to deny the rights of man has 
not immunity, but it has its crimes doubled. 

Coke was most resplendent when he in- 
formed “the King in his Parliament” that 
all their enactments would be construed 
to harmonize with fundamental law. There 
was one. maxim he well understood. This 
was; 

Lex non exacte definit sed arbitrio 
bono viri permittit. (The law does not 
exactly define, but always leaves something 
to the judgment of a good and wise man.) 

This maxim was applied by the federal 
supreme court in Church of the Holy Trin- 
ity v. U. S., 143 U. S. 457, stated 70 L. R. 
A. 456, 932, 2 Hughes’ Ground and Rudi- 
ments. It was also most instructively ap- 
plied in State ex rel Henson v. Sheppard, 
192 Mo. 497; also in P. v. Turner, 55 IIl. 
280, 8 Am. Rep. 645; also in Oakley v. 
Aspinwall, 3 N. Y. 547; End. Stat., 182, 348. 
See these cases and others cited in Hughes’ 
Grounds and Rudiments of Law. From 
these cases it will appear that fundamental 
laws control both written constitutions and 
Statutes. 





and emotions dictate. From this distinc- | State ex rel Henson v. Sheppard clearly 


stands for the latter proposition. In this 
case the clerk of the circuit court who was 
indicted for murder was not allowed to 
act as clerk of the court while on trial 
therein, notwithstanding the constitution 
and statute said he might hold his office 
until convicted for crime. 

And not less instructive is the Oakley 
case, where the constitution provided that 
the court of appeals should consist of eight 
judges. But in a case where one of the 
judges was interested it was held that he 
could not sit, and therefore seven judges 
might constitute the court in such a case. 

We are told that in America the situa- 
tion differs from that in England. Here, it 
is said the legislature is omnipotent, ex- 
cept as restrained by express constitutional 
restrictions. Yet in P. vy. Turner it was” 
held that a statute could not take a child 
from a parent except for good cause shown. 
The constitution was not involved; the 
statute was nullified on grounds of natural, 
or fundamental law. 

To the same effect is Riggs v. Palmer, 
115 N. Y. 506, 12 Am. St. 819, 5 L. R. A. 
340, 349, ext. n., 12 Crim. Law Mag. 119. 
In this case it was held that no heir could 
inherit the estate of one murdered by him. 
A statute giving such heir the estate is 
nullified. The murderer of his devisor 
cannot inherit his estate. Nullus commodum 
capere potest de injuria sua propria. 

In all these tases and in many more, 
fundamental law is held to control all other 
laws. Generally it is clear that public 
policy dictates the nullifying construction. 

Salus populi suprema lex (That regard 
to be had for the public welfare is the high- 
est law.) This and other maxims are ex- 
tendedly discussed in Broom’s Maxims, but 
the author does not seem quite sure whether 
the maxims he discusses will or will not 
override an Act of, Parliament. To do this, 
he thinks there are needed “express words” 
and a clear intention. Of course the rule 
is, that the intention controls the letter 
without regard to the “express word.” The 
discussions by the author will indicate the 
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reluctance of many English writers to re- 
nounce an unreasonable, incongruous and 
even dangerous doctrine. Whether or not 
“Parliament is omnipotent’ calls for a 
plain statement and definitions and neces- 
Broom’s 


e 


sary deductions from them. 
treatment of the maxims relating to gov- 
ernmental powers is unsatisfactory. He 
does not reason out his principles. For in- 
stance, under the maxim Nova constitutio, 
etc. (page 34) he lays down the Roman 
rule that the legislature cannot change the 
laws retrospectively to the injury of the 
people. He says: “Every statute which 
impairs or takes away a vested right, ac- 
quired under existing laws, or creates a 
taches a new disability, in respect of trans- 
actions or considerations already past, must 
be deemed retrospective in its operation 
and opposed to sound principles of juris- 
prudence.” He cites both English and 
American cases in support of this position, 
but then proceeds to cite other contrary 
cases, without attempting to distinguish be- 
tween them, or to criticise one set or the 
other, or even to notice that there is a con- 
flict. Such a method is reprehensible. It 
cannot enlighten the student. 

English judges have not all spoken with 
equivocation, doubt or vacillation. Camp- 
bell v. Hall, 1 Cowp, 204, 98 Eng. Reprint 
1045; Day v. Savadge, Hobart 87, 80 Eng. 
Reprint 235; London vy. Wood, 12 Mod. 
669, 88 Eng. Reprint 1592; 1 Blackst. 
Comm. g1, compare 1 id 16. (“True it is 
that what Parliament doth no authority on 
earth can undo.) And Broom is uncer- 
tain and equivocal. Broom’s Maxims 5, 
121; likewise Sir Frederick Pollock. 

Nemo debet esse judex in propria sua 
causa. (No man can be judge of his own 
dispute.) Not even an Act of Parliament 
would prevail against the above maxim. 
Dimes v. Grand Junction Canal; London 
v. Wood; Oakley v. Aspinwall (N. Y.); 
S. ex rel Henson v. Sheppard (Mo.); 
Broom’s Maxims 121. See cases cited, 
sec. 511, Hughes’ Equity in Procedure. 

A careful review of the cases last cited 





will show that they all place fundamental 
law above written constitutions and stat- 
utes. These cases stand for the proposition 
that the law of substance is not a local and 
fiat establishment. 


We are told that the English courts hold 
that fraud and corruption will not affect 
legislative acts, not even of town councils. 
This does not prove Parliament to be om- 
nipotent, The maxim, Ex dolo malo non 
oritur actio (Fraud vitiates all into which 
it enters) has no application to legislative 
proceedings. This view is the same in 
both England and America. Lee v. R. R,, 
6 582; Fletcher v. Peck, (U. 


’ 


. 


S.) 2 Grounds and Rudiments. But in 
executive and judicial proceedings fraud 
will vitiate. Excepting in legislation, the 
maxim last cited is of universal applica- 
tion. So it may be conceded that “Parlia- 
ment is omnipotent’ against charges of 
fraud and corruption, 

A score of great principles makes up the 
heart and vitals of all law of substance. 
Now substance is that which is essential; 
that which cannot be waived or abolished. 
One of these principles is expressed in the 
words of the Master: “Ye cannot serve God 
and Mammon.” ‘This is paraphrased into 
Nemo debet esse judex im propria sua 
causa, above referred to. Thus the unity 
and the entirety of great principles is per- 
ceived. Sec. 511, Hughes’ Equity in Pro- 
cedure. 

But the greatest of all these principles 
is the lawyers’ Golden Rule, which is found 
on the title page of Broom’s Maxims, and 
which is as follows: 

Juris praecepta sunt haec: Honeste vt- 
vere; alterum non laedere; suum cuique 
tribuere: These are the precepts of the 
law: To live honestly ; to hurt not one an- 
other; and to render to everyone his due. 

Here we find in its original setting Alter- 
um non laedere (Hurt not one another) ; 
which lies at the base of torts, also Suum 
cuique tribuere (Render unto everyone his 
due). Now this great maxim from the 


| Roman lies at the foundation of all laws: 
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from it, it is said, all law can be unfolded. 
Indeed Blackstone may be cited to sustain 
this position. Of course a maxim so gen- 
eral and universal applies to government 
and all its agencies as well as to individuals. 
Like the Divine injunction, “offend not 
these little ones,” it applies to rulers as 
well as to individuals. We may, therefore, 
well ask how the governed could invest any 
agency of government, any department of 
state, with arbitrary power. Since no man 
can so much as govern himself, why should 
he or a collection of men claim from the 
governed the gift of arbitrary power to 
govern them? We have shown that the 
exercise of arbitrary power is a crime, and 
it being so, then in what light stands any 
department of state when viewed from the 
standpoint of the lawyers’ Golden Rule or 
the Divine injunction above quoted ? 

A part of the lawyers’ Golden Rule is the 
first maxim Mr. Broom presents, which is, 
Salus populi suprema lex. In relation to this 
maxim and the succeeding four, Mr. Broom 
discusses the origin and sources of power 
exercised by government and its agencies. 
Of his discussions it seems well to observe 
that the author should have, boldly and from 
principle, vindicated the great mottoes of 
government, which are the principles he 
picked from the Roman. But instead of 
this he wandered into the wilderness of 
cases and picked from them passages which 
show that the judges were in haze and 
doubt. They therefore covered the great 
canons with the silt of judicial opinion, 
which no doubt was warped and distorted 
by the necessity of bending the supple 
knee. Of this Junius observed of Black- 
stone. And this is what the governed do 
in every constitutional government when 
they concede to government and its agen- 
cies arbitrary power, which is a thing no 
man can give. 

Nemo dat qui non habet. 

In America practically all concede that 
arbitrary power is nowhere vested except 
as the judiciary is vested with sovereign 
power, as it declared for itself in Marbury 





v. Madison, and in Martin v. Hunter’s 
Lessee. Of course all must acquiesce in 
these decisions, but not in an assumption 
of arbitrary power, by the judiciary, or 
any other state agency. 

There are powers assumed by four-fifths 
of the American courts that are far more 
objectionable than is the arrogant dogma, 
“Parliament is omnipotent.” The English- 
man’s: Parliament is sometimes said to be 
omnipotent while most of the American ju- 
diciary arrogate to themselves the exercise 
of powers without regard to their records. 
This “new dispensation” is found in New 
York cases, from Eno v. Woodworth 
(1853), to Clark v. West (1908). But 
among these cases are found others like 
Clark v. Dillon (97 N. Y. 370) wherein 
the essentials of dis- 
cussed in accordance with the great max- 
ims above referred to. Here is a case 
that discussed great principles in a way 
very unlike many of the cases selected by 
Mr. Broom and above referred to. Com- 
pare Clark yv. Dillon with Baily v. Horn- 
thal (N. Y.), also Gulling v. Bank, 29 Nev. 
266-280 and cases cited pro and con, And 
here let us commend Sache v. Wallace, 1o1 
Minn., 169; 112 N. W. 386; 118 Am. St., 
612; S. v. Muench (Mo.; Am. State). 


procedure are 


The injury resulting from the English 
motto, “Parliament is omnipotent” is in- 
significant with that resulting from the 
practice that has grown up in almost all 
American courts, which is called the “theory 
of the case.” This new doctrine may be 
gathered from New York, Missouri, Min- 
nesota and the states that have been led by 
the pioneer code states. The doctrine is 
approved in 2 Thompson’s Trials, sections 
2310, 2311, also in section 6, pages, 9-16, 
Bradbury’s Rules of Pleading, also Baylies 
Code, also Wallace’s Pattison’s Code (Mo.) 
Under this doctrine courts are not bound 
by their records; they may enter judgment 
for an entirely different thing from that 
described in the pleadings. So while the 
Englishman imagines his “Parliament om- 
nipotent” the American may possibly be 
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proud of the vast and undefined powers 
assumed by his judiciary, at least in the 
theory-of-the-case states. See titles, theory 
of the case and variance in .4 Hughes’ 
Grounds and Rudiments of Law. 


“Due process of law” is discussed by 
most American judges like the English 
Judges quoted by Broom in reference to 
the “omnipotence of Parliament.” They 
do not speak as the Roman did, who com- 
prehended the mottoes of government. The 
Roman spoke for mercy and justice at the 
Crucifixton: and he demanded “due pro- 
cess of law” for Paul; that is to say, he de- 
manded a certain writing, or notice, and a 
hearing in accordance with that notice and 
that the judgment accord with that notice 
and that hearing. The accused must be 
given an opportunity to be heard and “you 
must prove the charge as laid.” Here was 
the command to render unto the accused 
what was due from a protecting govern- 
ment. 

Here in the 2zoth Century the governed 
are told by one great government that its 
“Parliament is omnipotent,’ while another 
great empire, the American, claims a like 
distinction for its judiciary, which informs 
us, with but few exceptions that it is not 
bound by its record_but may enter judg- 
ment for what it pleases, and that its rec- 
ords are a verity and are invulnerable to 
attacks for fraud. 

Such is the result of empirical teaching 
and construction to which the Englishman’s 
motto has contributed. The Englishman 
has overtaught and overimpressed his mot- 
to, “Parliament is omnipotent,” and this 
has greatly aided in misleading and con- 
fusing the American. The result is that 
the law is not seen to be based on organic 
principles, but is thought to be a lot of 
statutes and cases, out of which overtop- 
pling bulks of Digests and Cycs and an- 
notated cases have been given out by com- 
mercial publishing interests until the pro- 
fession is lost in bewilderment. The “aver- 
age lawyer” knows nothing of fundamental 


law. He believes the law is local and fiat; 





he does not know its philosophy. He can- 
not tell why the general demurrer cannot 
be waived; he must study his statutes and 
cases, burrowing into masses of digests 
and Cycs and other ephemeral literature. 
He does not see that the state is a party to 
all litigation, and is deeply interested in 
having a right record of what has been 
litigated. His schools, his literature, his 
judiciary and its establishments are a fail- 
ure: he himself has failed as a scholar, 
teacher and leader. Our foremost lawyers 
are saying so all over the country. 

The lawyer’s ignorance of the law is what 
is the trouble with the judiciary, the recall 
of which is demanded in many quarters, and 
certainly the ignorant lawyers should be 
recalled. A lawyer who is not better taught 
than that fundamental law comes from his 
own little state capital must fail as a use- 
ful servitor of a great government. Such 
is the result of teaching that “ 
is omnipotent” and of following blindly 


Parliament 


authors who wrote under such lights as did 
Blackstone, Tidd, Chitty, Stephen, Gould, 
Heard, Tyler, Freeman, Dillon, Sedgwick, 
Thompson, Pomeroy and all the theory-of- 
code authors. 
enough to read the prefaces of Chitty, 
Stephen, Gould, their 
and followers. law 
constructionists” and annotators have con- 
fused the legal profession and its judiciary 
so that their usefulness is no longer appar- 
ent, and now and at last a power is mak- 
ing itself felt that we cannot call law and 
order; for it is a power that is reaching 
out after the lawyer, his judiciary and its 
estabiishments. 


the-case Generally it is 


Pomeroy and of 


editors These “case 


Hon. Elihu Root gives due warning when 

says, “It is too late to talk reform 
Palliatives will not do: revolution is de- 
manded and it is demanded now.” The 
of this country are sleeping 
Arbitrary power is 
alert and has been sapping and mining 
the bulwark of our rights and liberties. The 
lawyer and his judiciary is involved in the 
motto: “Eternal vigilance is the price of 
liberty.” 


he 


lawyers 
sentinels on duty. 
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Arbitrariness is never at rest; it at one 
time employs an executive, at another time 
a Parliament and at another time a judi- 
ciary. It is the latter that can insidiously 
inject poison into every vein and artery of 
government and bring upon a people the 
greatest scourge of an angry Heaven. 

Epwarp D’arcy. 

St. Louis Mo. 








DEEDS—DELIVERY. 





WHEELER et al. v. LOESCH et al. 





Appellate Court of Indiana, Division No. 2, 
Oct. 17, 1912. 


99 N. E. 502. 





Where a deed is executed and delivered to 
a bank to be kept until the grantor’s death, 





and the deed has passed out of the grantor’s 
dominicn and beyond his power of recall, the 
title passes to the grantee when the instru- 
ment is delivered to the bank, which, for the 
purpose of passing title, is equivalent to de- 
livery to the grantee. 

IBACH, J.: Appellants brought this action 


against appellees to contest the will of Jacob 
Loesch. Four paragraphs of complaint, each 
substantially in form permitted by section 
3154, Burns 1908, were filed, the first of which 
was withdrawn. It is averred in the remain- 
ing paragraphs of complaint that at the same 
time the will was executed and as a part of 
the same transaction two deeds were execut- 
ed, which purported to convey certain describ- 
ed lands to John and Peter Loesch. The the 
ory of the complaint is that these deeds, to 
which the will makes reference, become a part 
thereof by the doctrine of the incorporation of 
extrinsic documents into a will, and should be 
considered therewith as parts of the same tes- 
tamentary disposition of property. The court 
upon motion struck out from the several para- 
graphs of complaint the allegations by which 
appellants sought to have the deeds consider- 
ed as a part of the will and revoked. This rul- 
ing of the court is assigned as error. To the 
complaint as it then stood the court sustain- 
ed a demurrer for want of facts. This ruling 
is also assigned as error. 

The will attached to each paragraph of com- 
Plaint is in the following words, omitting the 
formal parts: 

“Item 1. I have this day deeded to my son 


’ 





Peter Loesch, the 23% acre tract of land 
known as our home place, and to my son John 
Loesch, the 17 acre tract which I bought of 
Amelia Hyde, the consideration of said deeds 
being that said Peter and John Loesch shall 
keep and care for me until my death, and pay 
the expense of my last illness and burial, said 
deeds are delivered to Cannelton State Bank 
to be held by it and delivered to the gramtees 
therein named after my death. 


“Item 2. The remainder of my property, 
of which I may die the owner, excepting the 
two tracts of land deeded as stated above, I 
devise and bequeath, one-fifth to my son John 
Loesch, one-fifth to my son, Peter Loesch, one- 
fifth to Christina Wheeler, my daughter, one- 
fifth to the children of my daughter, Anna 
Hyde, deceased and one-fifth Mary L. Polk, de- 
ceased.” 

In each of the deeds referred to Jacob 
Loesch “conveys and warrants” to the grantee, 
for $1 and other consideration, certain de- 
scribed lands. It is set out as the further con- 
sideration that the grantee and his brother 
shall care for the grantor during his lifetime, 
and pay the expenses of his last illness and 
burial, and it is then set forth that “this deed 
shall be delivered by the Cannelton State 
Bank, who shall hold it until the death of the 
grantor, to the grantee after the death of the 
grantor.” 

(1) In this action nothing could be tried 
save the validity of the will, and the validity 
of the execution of the deeds could not be 
questioned unless they must be considered as 
a part of the will. If these deeds, at the time 
of their execution and delivery to the bank, 
passed title to the land described to the sons 
John and Peter, such lands are no part of the 
estate, reference to the deeds in the complaint 
was immaterial, and the averments were prop- 
erly stricken out, for in such case the deeds 
formed no part of the will. If the deeds were 
merely a part of a testamentary disposition of 
property, and did not pass title at the time of 
execution and delivery to the Cannelton State 
Bank, they must be considered as a part of the 
will, and the court erred in striking from the 
complaint the averments relating to the deeds. 
“An instrument, having otherwise the formali- 
ties of a deed, will be construed to operate as 
a deed, whenever it appears therefrom that it 
was the intent of the maker to convey any 
state or interest whatever to vest upon the ex- 
ecution of the paper. If, however, it appears 
that all the estate which it was the purpose to 
convey was reserved to the grantor during his 
life, and the deed was only to take effect upon 
the death of the grantor, it will be construed 
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to be testamentary in its character.” Spencer 
v. Robbins, 106 Ind. 580, 5 N. E. 726. A deed 
may be valid, and yet withhold possession 
from the grantee until the death of the gran- 
tor. If an instrument passes present title, but 
postpones enjoyment of the estate until the 
grantor’s death, it is a deed. If both title and 
enjoyment are postponed, it is a will. Stroup 
v. Stroup, 140 Ind. 187, 39 N. E. 864, 27 L. R. A. 
523; Wilson v. Carrico, 140 Ind. 533, 40 N. E. 
50, 49 Am. St. Rep. 213; Emmons v. Harding, 
162 Ind. 154, 70 N. EB. 142, 1 Ann. Cas. 864; 
Tansel v. Smith (1911) 93 N. E. 548. 

(2) Where a deed is executed and delivered 
to some third party to be kept until the gran- 
tor’s death, and the deed has passed out of the 
grantor’s dominion and beyond his power of 
recall, it is not a testamentary disposition of 
property, but the law considers that title 
passes to the grantee when the instrument is 
delivered to the third person, and delivery to 
such third person is, for the purpose of pass- 
ing title, equivalent to delivery to the grantee, 
St. Clair v. Marquell, 161 Ind. 56, 67 N. E. 693; 
Stout v. Rayl, 146 Ind. 379, 45 N. E. 515; Owen 
v. Williams, 114 Ind. 179, 15 N. E. 678; Cates v. 
Cates, 135 Ind. 272, 34 N. E. 957. See cases 
cited above. 

(3) Where a will and deeds are executed 
at the same time, in order to ascertain the 
testator’s intention, it may be requisite to 
look at all the instruments in order to ascer- 
tain the testator’s intention, but this alone 
will not prevent the deeds from passing title 
to the property described therein, or make 
them a part of the will. Copeland v. Summers, 
138 Ind. 219, 35 N. E. 514, 37 N. E. 971. In the 
case before us the deeds were executed prior 
to the execution of the will on the same day. 
An intention to convey present title is shown 
by the use of the words “conveys and war- 
rants” in the deeds. The delivery to the Can- 
nelton State Bank to hold until the grantor’s 
death, and then deliver to the grantees, passes 
dominion out of the grantor’s hands, for no 
provision is made for his recall of the deeds, 
and is a sufficient delivery to pass title to the 
grantees. Therefore title vested in the gran- 
tees at the time of the delivery to the bank, 
and the deeds were valid as such, and were 
not a part of the will, though mentioned in it. 
The court properly sustained the motion to 
strike out from the complaint reference to 
these deeds. Appellant has cited the case of 
Mortgage Co. v. Moore, 150 Ind. 465, 50 N. E. 
72, but in that case it was not claimed that the 
deed which was held a part of the will had 
never been delivered out of the grantor’s pos- 
session. In the case of Jones v. Loveless, 99 





Ind. 317, also cited, the court held that, under 
the circumstances, the deed had never passed 
out of the grantor’s dominion, so that neither 
case is authority where the deed has been de- 
livered out of the grantor’s dominion. 

(4) There yet remain the consideration of 
the court’s action in sustaining the demurrers 
to the different paragraphs of complaint. This 
was in form an ordinary complaint under the 
statute to contest a will. Since, as we have 
seen, the testator had parted with his title to 
the property described in the deeds, his will 
merely devised the property which he owned 
at his death in the proportions in which it 
would descend at law; that is, in equal pro- 
portions to the living children, and the heirs 
of the deceased children, the heirs of each de- 
ceased child taking the part which their pa- 
rent would have taken if alive. A devise ina 
will that gives the same estate which the de- 
visee would take under the statute of de 
scents is a nullity, and the devisee takes as an 
heir, by descent, and not under a will. So a 
will which makes no other disposition of prop- 
erty than the law would make is a nullity, 
and not subject to contest. Davidson v. 
Koehler, 76 Ind. 398. The demurrers were 
properly sustained. 

Judgment affirmed. 


Note.—Deed to Third Person to be Delivered 
After Grantor's Death—Cases on this subject are 
found in every jurisdiction running from the 
early to the latest reports, and the opinions in 
them reflect often the personal views of courts 
of the evidence which lead to inharmonious re- 
sults. The practice has been frequent to resort 
to such déeds and technical considerations have 
refused them effect. 

The divergence in view among courts is well 
shown in the opinion in Grilley v. Atkins, 78 
Conn. 380, 62 Atl. 337, 4 L. R. A. (N. S.) 816, 
112 Am, St. Rep. 152, as follows: “Where a deed 
is placed in the hands of a depositary for condi- 
tional future delivery to the grantee, a distinc- 
tion has by some courts been recognized between 
cases where the future delivery depends upon the 
performance of some condition, and those where 
it depends upon the death of the grantor. In 
the former case the deed does not become opera- 
tive until rightfully delivered by the depositary 
to the grantee, while in the latter, upon delivery 
to the depositary, it is deemed to be the grantor’s 
deed presently. taking effect for many, if not for 
most, purposes, from the time of its- delivery to 
the depositary. The deed in either of these cases 
is usually called an ‘escrow,’ but perhaps more 
frequently that word is used to designate the 
deed in the former, rather than in the latter, 
case. In Foster v. Mansfield, 3 Met. 412, 37 Am. 
Dec. 154, Chief Justice Shaw states the distinc- 
tion in this way: ‘Where the future delivery is 
to depend upon the payment of money, or the 
performance of some other condition, it will be 
deemed an escrow. Where it is merely to wait 
the lapse of time, or the happening of some con- 
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tingency, and not the performance of any condi- 
tion, it will be deemed the grantor’s deed pres- 
ently. Still, it will not take effect as a deed un- 
til the second delivery.’ * * * Some courts seem 
to hold that for many purposes the deed be- 
comes operative and title passes when the deed 
is delivered to the depositary; others, that it does 
not become operative until the death of the gran- 
tor, and then by relation takes. effect from the 
‘delivery’ to the depositary; while still others 
seem to hold that the ‘delivery’ to the depositary 
conveys title immediately to the grantee subject 
to the life interest of the grantor. Foster v. 
Mansfield, supra; Hathaway v. Payne, 34 N. Y. 
92; Haeg v. Haeg, 53 Minn. 33, 55 N. W. 1114; 
Bury v. Young, 98 Cal. 446, 33 Pac. 338, 35 Am. 
St. Rep. 186; Baker v. Baker, 159 Ill. 394, 42 N. 
FE. 867; Brown v. Westerfield, 47 Neb. 309, 53 
Am. St. Rep. 532, 66 N. W. 439; Arnegaard v. 
Arnegaard, 7 N. D. 475, 41 L. R. A. 258, 75 N. W. 
797.” Then the opinion states that “in Belden 
v. Carter, 4 Day (Conn.) 66, 4 Am. Dec. 185, the 
deeds were left with a third party with difections 
to keep them, and, if the grantor never called for 
the deeds, to deliver them after the grantor’s 
death to the grantees, but if grantor called for 
the deeds to deliver them to him. The grantor 
died without recalling the deeds.’ It was held 
that the delivery to the third person was a deliv- 
ery of the grantor’s deeds presently; that the 
depositary held them in trust for the grantees; 
that the title became consummate in the grantees 
upon the death of the grantor; and that the 
deeds took effect by relation from the time of 
the first delivery. The placing of the deeds with 
the depositary was held to be a delivery of the 
grantor’s deed presently, although the grantor 
during his life retained full control of the deeds 
and could recall them at pleasure. The ruling 
upon this last point in the above case is opposed 
to the overwhelming weight of authority (see 
note to the case of Munro y. Bowles, 54 L. R. A. 
872 and cases there cited), and it would not 
probably be followed in this state to-day. Porter 
v. Woodhouse, 59 Conn. 568. 13 L. R. A. 64, 21 
Am. St. Rep. 131, 22 Atl. 299.” 

That failure to surrender absolute control over 
the deed when placed with a depositary makes 
the paper merely testamentary and inoperative if 
not executed as a will should be executed has 
been held. Thus in Illinois it was held that 
where deeds were deposited with a third person 
along with a will of the grantor and the envelope 
was indorsed, “The deeds within to be delivered 
to grantees after death of grantor. The will to 
be delivered to proper officers. All of said prop- 
erty to be held subject to the order of John 
Noble” (grantor), and it was shown that a gran- 
tee went into possession by grantor’s consent and 
made improvements to ‘grantor’s knowledge that 
this was in reliance upon the deed having been 
executed and deposited and grantor told others it 
was grantee’s property, it was held that: “This 
deed was not delivered, but was held by the cus- 
todian subject to the order of the grantor, who 
did not part with all control over it, but retained 
the right to reclaim and recall it. The deed was 
intended as a testamentary disposition of the 
farm, to take effect at the death of the grantor, 
and such a disposition can only be effected by 
an instrument in writing executed in conformity 
with the statute of wills.” Here it is seen, that 
no effect whatever is given to what grantor sub- 





sequently did as amounting to a delivery pend- 
ing the custody. It would seem that the principle 
of estoppel to claim the deed was not delivered 
should have been recognized. Noble v. Tipton, 
219 Ill. 182, 76 N. E. 151, 3 L. R. A. (N. S.) 645. 

In the case of Munro v. Bowles, 187 IIl. 346, 
58 N. E. 331, 54 L. R. A. 865, note to which is 
referred to supra, it was said that the delivery 
to a third person, the grantor’s own housekeeper, 
to put in grantor’s trunk in his bed-room, he 
carrying the key to the trunk, and it being shown 
that grantor told her that his attorney told him 
to make a delivery of the deed passed title. The 
court said: “The evidence shows beyond all. doubt 
that from what the grantor did and said he in- 
tended to make an effectual delivery of the deed,” 
though it was also said: “It is indispensable that 
the grantor shall part with control over the deed 
and shall not retain a right to reclaim it.” Gran- 
tor’s words were that she “could keep it in his 
trunk.” A dissent by one judge claimed there 
was no delivery because the deed “being in his 
trunk in his bed-room, the deed was all the 
time in his sight, and, barring the key in his 
hands, he could get the deed and destroy it at 
any time.” It is seen that after all intent at the 
time to convey must be the crucial test. 

In an Iowa case it was ruled that delivery to 
third person does not authorize the presumption 
that it is done with the intention to pass the title, 
but the facts and circumstances attending the 
transaction should show such intention. Trask 
vy. Trask, 90 Iowa 318, 57 N. W. 841. So seem 
other cases. Osborne v. Eslinger, 155 Ind. 351, 
58 N. E. 439. But if direction is given to deliver 
upon grantor’s death, there should be proof to 
chow that dominion over the deed is retained. 
Arrington v. Arrington, 122 Ala. 510, 26 So. 152; 
Diefendorf v. Diefendorf, 132 N. Y. 100, 30 N. E. 
375; Martin v. Flaherty, 13 Mont. 96, 32 Pac. 
287, 19 L. R. A. 242. To the contrary of this 
seem the following cases: Harman v. Harman, 
70 Fed. 804, 17 C. C. A. 479; Klose v. Hillen- 
brand, &8 Cal. 473, 26 Pac. 352; Hale v. Joslin, 
134 Mass. 310; Weisinger v. Cock, 67 Miss. 511, 
7 So. 495; Boyle v. Boyle, 6 Mo. App. 594. 

It may be said of all these cases that the courts 
scrutinize closely all the surrounding circum- 
stances and sometimes let in subsequent acts or 
declarations to show intent at the time the deed 
is delivered to the custodian. Therefore it may 
be thought that decision as to whether there is 
or not a present delivery by grantor may be 
variously decided upon the same or similar cir- 
cumstances by different courts, and sometimes 
intention is referred to the jury as a question of 
fact. It would seem that legislation is badly 
needed in a question of this kind. Generally it 
may be thought, that it is desired to avoid ad- 
minstration, but certainly some purpose is pre- 
sumed to exist in grantor’s mind and that he 
does not intend his act to be purely testamentary. 
For the question to be hung up in doubt, when 
there is no attempt at revocation, seems to over- 
ride some intent at all events. A statute pro- 
viding that the making and depositing with a 
third person for grantee to take title after gran- 
tor’s death, unless there is revocation, where the 
power to revoke is expressly reserved, would 
clear up confusion, though it might be pro- 
vided, that if this course should jeopardize the 
interests of creditors of a deceased grantor, they 
should not be prejudiced. To us it seems clear, 
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that where courts are so divergent on this sub- 
ject, express statute should settle the rule affect- 
ing titles to land under such conveyances. 








ITEMS OF PROFESSIONAL 
INTEREST. 

MEETING OF SOUTH CAROLINA 
LAWYERS. 

The State Bar Association meets at Colum- 
bia, S. C., and will be in session during the 
22nd and 28rd of January. The deliberations 
will be in the hall of the House of Representa- 
tives. On the afternoon of the 22nd, begin- 
ning at 4 o'clock, there will be delivered: The 
address of the president, D. S. Henderson, of 
Aiken, S. C.; papers read by Hon. R. C. Watts, 
Associate Justice of the Supreme Court of S. 
C., and by R. L. Gaston, Esq., of Chester, S. C.; 
reports of standing committees and _ discus- 
sions. 

On the night of the 22nd, reception will be 
tendered by the members of the Association 
to their lady friends, at the Colonia Hotel. 

On the afternoon of the 23rd, at 4 o'clock, 
the deliberative proceedings will be resumed 
at the State House. Papers will be read by 
Hon. Geo. B. Cromer, LL. D., of Newberry, S. 
C.; and by Hon. H. A. M. Smith, United States 
Judge for S. C. Reports of committees and 
discussions. 

On the night of the 23rd, the Association and 
the General Assembly and the public general- 
ly will hear the annual oration by Hon. R. L. 
Henry, of Texas. 

Annual banquet at Colonia Hotel after Mr. 
Henry’s address. 

REPORT OF MASSACHUSETTS BAR ASSO- 
CIATION MEETING. 

The meeting of the Massachusetts Bar As- 
sociation was held in Springfield, December 
19th and 20th. 

The Association first met at the Court 
House in Springfield, and presented to the 
County Commissioners of Hampden County a 
portrait which the Association had had painted 
of Ex-Chief Justice Knowlton. Brief remarks 
were made by Hon. James M. Swift, Attorney 
General of Massachusetts; by Charles W. Clif- 
ford, of New Bedford, the retiring president of 
the Association; Hon. Charles C. Spellman, 
Chairman of the Hampden County Commis- 
sioners, and by Messrs. Brooks of Springfield, 
Callahan and Green of Holyoke, and Ely of 
Westfield. After these exercises were finish- 








ed an address was delivered to the Associa- 
tion by Charles W. Eliot, LL. D., President 
Emeritus of Harvard University, on “The Law- 
yer’s Duty to the Community.” 

The annual dinner of the Association was 
held in the evening at the Hotel Kimball. 

On the 20th, the business meeting of the 
Association was held and John C. Hammond 
of Northampton, was elected president of the 
Association for the ensuing year. 


MEETING OF THE NEW YORK BAR ASSO- 
CIATION, 

The program for the next annual meeting of 
the New York State Bar Association, which 
will be held January 24th and 25th, in Utica, 
N. Y., has not been prepared as yet, but we 
learn that there will be in the program the 
following: 

Annual address, by Governor Hadley; sub- 
ject, “Progressive Jurisprudence.” 

Report by Judge Alton B. Parker, of the 
Committee of: Fifteen, which was appointed 
pursuant to the resolution adopted at a special 
meeting of this Association held in April, 1912, 
relative to the subject of the judicial recall. 

Report from Judge D. Cady Herrick, of the 
sub-committee which was appointed under the 
resolution that he offered to investigate the 
causes leading up to the present feeling of dis- 
content with our judicial system and with the 
manner in which justice is administered will 
be heard. 

There will be a paper by Charles A. Boston, 
of New York City, on the subject of “Disbar- 
ment in New York.” 

There will also be a paper by Hon. A. J. Ro- 
denbeck on “Classification of the Law.” 

The Committee on Workmen’s Compensation 
will also present a report and that subject will 
be the principal topic for discussion at the 
meeting. 








CORRESPONDENCE. 
DURESS IN THREAT OF PROSECUTION OF 
OFFENDER. 


Editor Central Law Journal: 


At page 383 of the Central Law Journal, Vol. 
75, No. 21 (Nov. 22, 1912), under Notes of Im- 
portant Decisions, the case of Hartford Ins. Co. 
v. Kirkpatrick, 111 Ala. 456, is cited and a 
quotation made from the opinion of the Ala- 
bama court in favor of the proposition that du- 
ress by threats may consist in threats of law- 
ful imprisonment as well as by threats of un- 
lawful imprisonment, and after the quotation 
the editor adds: “This excerpt proceeds upon 
the idea that the law never did at any time 
contemplate anything else, and the Alabama 




















Vou. 76 CENTRAL LAW JOURNAL. 31 








court seemed unaware of its view being a modi- 
fication of any rule at common law.” 

The above statement by the Journal, though 
inadvertent, no doubt, is quite an injustice to 
the aiabama court. 

If you will examine the Alabama decision 
you will find that immediately preceding the 
portion of the opinion which you quote as an 
excerpt; the Alabama court after a statement 
of the common law grounds for avoiding a con- 
tract or act induced by threats (duress. per 
minas), proceeds as follows: “A _ distinction 
may be observed in the decisions of various 
courts in their statements of the fourth ground 
above mentioned (threats of imprisonment); the 
rule of decision adopted by some of the courts 
being that the threats must be of an unlawful 
imprisonment, and the others that it is imma- 
terial whether the threats are of unlawful or 
lawful imprisonment, treating the duress as 
consisting in the state of mind produced by the 
threats and in which the act sought to be avoid- 
ed was done. This court does not seem to have 


committed itself to the one view or the other. 
We cannot perceive why such a distinction 
should exist.” 

Then follows the clause of the opinion quot- 
ed in the Journal. 

Immediately following the clause quoted by 
the Journal the opinion of the Alabama court 
proceeds as follows: 


“In the later and better considered cases, both 


English and American, the distinction above 
referred to is not recognized, but, as we think, 
is justly discarded. We approve the state- 
ment of the doctrine as declared in Morse v. 
Woodward, 155 Mass. 251, where it is said by 
the court: ‘It has sometimes been held that 
threats of imprisonment, to constitute duress 


must be of lawful imprisonment. But the ques- 
whether the threat is of imprisonment 
which will be unlawful in reference to the con- 
duct of the threatener who is seeking to obtain 
a contract by his threat,’ etc.” 


tion is 


Your comment on the excerpt from the opin- 
ion of the Alabama court necessarily produces 
the impression that there is nothing in the en- 
tire opinion of the Alabama court to indicate 


that it was aware it was dealing with a common 
law principle as to which there were different 
rules of decision in various courts. 

As an ex-member of the court I am naturally 
interested in having any apparent injustice to 
the court corrected, and especially so in this 
instance because (though not then a member 
of the court) I am responsible for the adop- 
tion by the court of the view expressed in the 
opinion from which you quote. 

I am sure the proper correction will be made, 
but I have no desire for this letter to be pub- 


lished. Yours truly, 
Ww. S. THORINGTON. 


Montgomery, Ala. 


[(Note:—Our excuse, whether it be adequate 
or not, for the injustice done the Alabama 
court was in relying on the case we were dis- 
cussing as representing fully the view of the 
Alabama court. Our comment on that suppos- 
ed fullness is not assailed. We are more than 
glad to correct the error our misplaced reliance 
made us fall into, or rather to publish a clear 
correction by Judge Thorington, who upon our 
request consented that the above letter to us 
might appear in our columns.—Editor.] 





BOOKS RECEIVED. 





A Treatise on the Law of Municipal Corpora- 
tions, by Eugene McQuillin, author of Municipal 
Ordinances, and Judge of the 8th Judicial Cir- 
cuit of Missouri. In six volumes, Vol. 4; price, 
$6.50. Chicago, Callaghan & Company. Re- 
view will follow. 

American Pure Food and Drug Laws com- 
prising the Statutes of the United States and 
of the several States of the Union on the sub- 
ject of Food and Drugs, their manufacture, 
sale and distribution, whether in interstate or 
foreign commerce. . By James Westervelt, M. A. 
of the New York and New Jersey Bars. Price, 
$7.50. Kansas City, Missouri. Vernon Law 
Book Company. Review will follow. 








HUMOR OF THE LAW. 


A Wheeling, W. Va., lawyer says he has heard 
many queer verdicts in his time, but that the 
quaintest of these was that brought in not long 
ago by a jury of mountaineers in a sparsely 
settled part of that State. 

This was the first case for the majority of 
the jury, and they sat for hours arguing and 
disputing over it in the bare little room at the 
rear of the court room. At last they straggled 
back to their places and the foreman, a lean, 
gaunt fellow, with a superlatively solemn ex- 
pression, voiced the general opinion: 

“The jury don’t think that he done it; for we 
allow he wasn’t there; but we think he would 
have done it ef he’d had the chanst,’’—Exchange. 


During the recent financial panic, according 
to a contemporary, a German farmer went to a 
bank for some money. He was told that the 
bank was not paying out money, but was using 
cashier’s checks. He could not understand this, 
and insisted on money. 

The officers took him in hand, one after an- 
other, with little effect. At last the president 
tried his hand, and after long and minute ex- 
planation, some inkling of the situation seem- 
ed to be dawning on the farmer’s mind. Much 
encouraged, the president said: “You understand 
now how it is, don’t you, Mr. Schmidt?” 

“Tl t'ink I do,’ admitted Mr. Schmidt. “It’s 
like dis, aindt it? Ven my baby vakes up at 
night and vants some milk, I gif him a milk 
ticket.” 

The lady jury had been out for hours. 

The judge looked tired, the clerk yawned, 
the loungers slept. 

The bailiff, after listening at the keyhole 
several times, shook his head with a discour- 
aged air. 

And then, quite unexpectedly, the jury an- 
nounced it was ready to report, and the twelve 
ladies filed in. 

“Have you agreed upon a verdict?” the judge 
demanded. 

The forelady nodded and smiled. 

“We have agreed upon twelve verdicts, your 
Honor,” she told him in her flutelike voice. 

“You are discharged,” roared the judge. 

“Isn’t he horrid!” said the ladies. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Adverse Possession—Color of Title.-—Where 
defendant did not enter under color of title, ad- 
verse possession could only acquired as to 
ground actually occupied in visible, hostile, and 
exclusive possession.—Lais v. Smith, Ore., 127 
Pac. 

2.——Trustee.—If a 
trust holds the entire title, covering both uses 
for life and contingent remainders, and pre- 
scription ripens against him, it is good against 


be 


26. 


trustee of an executory 


all beneficiaries represented by him.—Jones vy. 
Rountree, Ga., 76 S. E. 55. 


9 


3. Assignments—Defined.—An “assignment” 
is a transfer or setting over of propert¥, or of 
some right or interest therein, from one person 
to another; the term denoting, not only the act 
of transfer, but also the instrument effecting it. 


—Noble v. Ft. Smith Wholesale Grocery Co., 
Okla., 127 Pac. 14. 

4. Attachment—Attorney Fees.—One _ suing 
for wrongful attachment of his property as 


that of another is not entitled to an attorney’s 
fee paid to obtain release of the attachment.— 
First Nat. Bank v. H. L. & L. F. MeSwain, S. C., 





75 S. E. 1106. 

5. Bail—Sufficient Recognizance.—A _  recog- 
nizance, to secure appearance of a _ person 
charged with a penal offense for trial, should 


show on its face the cause of the arrest.—Rog- 
ers v. Brown, Ga., 75 S. E. 1131. 

6. Bankruptcy—Amendment of Statute.— 
Where a chattel mortgage given by a bankrupt 
was in full force when Bankruptcy Act was 
amended on June 25, 1910, so as to give a bank- 
rupt’s trustees the rights of creditors, the 
amendment was applicable to the rights of the 
parties as against the mortgagor's trustee in 
bankruptcy.—In re Smith, U. S. D. C., 198 Fed. 
876. 














Si Burden of Proof.—To avoid a transfer 
of property by a bankrupt, it is incumbent on 
the plaintiff to show actual fraud in fact, as 
distinguished from constructive fraud.—Meser- 
vey v. Roby, C. C. A. 198 Fed. 844. 

8.——Pleadings.—All the formalities required 
in ordinary pleadings do not apply to proofs in 
bankruptcy, and failure to file a written instru- 
ment upon which a claim is founded, does not 
raise a presumption against the existence of 
the writing.—Kelsey v. Munson, C. C. A., 198 
Fed. 841, 

9.——Preference.—A judgment 
rupt’s trustee in a suit to recover an alleged 
unlawful preference held reviewable only by 
appeal or writ of error, and not by petition to 
review.—In re Hamilton Automobile Co., C. C. 
A., 198 Fed. 856. 

10. Trustee.—Where a trust company was 
appointed trustee in bankruptcy, it was its duty 
to provide a custodian required an insur- 
ance company before it would insure the goods; 
and hence the trust company was not entitled 
to an allowance for the services of a custodian 
at the expense of the estate.—In re Pickhardt, 
U. S&S D. C.. 198 Fed. 879. 

11. Benefit Association—Change of Bene- 
ficiary.—If a member of a mutual benefit as- 
sociation has done substantialiy all that is re- 
quired to effect a change of beneficiary, and 
all that remains to be done is ministerial action 
of the association, the change will take effect, 
though the details were not completed before 
the death of the insured.—Smith vy. Locomotive 








for a bank- 








by 


Engineers’ Mut. Life & Accident Ins. Ass’n., 
Ga., 76 S. E. 44. 
12. Bills and Notes—Attorney Fees.—Judg- 


ment in an action on a note should include at- 
torney’s fees stipulated for therein.—Continen- 
tal State Bank of Beckville v. Trabue, Tex., 150 
S. W. 209. 

13. Presentment.—Presentment of a note 
for payment at the bank where it was payable 
on the day it matured held not defective, be- 
cause it was not left at the bank during all of 
that day.—Archuleta v. Johnston, Colo., 127 Pac. 
134. 

14. Caneellation of Instruments—Permanent 
Improvements.—Where a deed given in consid- 
eration of the grantor’s support is set aside for 
the grantee’s failure to perform, the grantee 
is entitled to recover any enhancement in value 
from improvements, and the value of work and 
labor so far as the grantor was benefited there- 
by.—Jones v. Sandlin, N. C., 75 S. E. 1075. 

15. Carriers of Goods—Bill of Lading.—dAs- 
signment of a bill of lading by the owner there- 
of carries the title to the goods covered by it. 
—First Nat. Bank v. H. L. & L. F. McSwain, S. 
c., 75 S. E. 1106. 

16. Burden of Proof.—Where a shipper en- 
ters the offices of a carrier, he may assume 
that the person therein dealing with him has 
a right to bind the carrier, and, if he has not, 
the carrier must prove want of authority.—Pe- 
cos & N. T. Ry. Co. v. Cox, Tex., 150 S. W. 265. 

17. Diversion.—A carrier changing without 
necessity the routing of a shipper is respon- 
sible for any loss which may occur, whether by 
act of God or any other cause.—Galveston, H. 
& S. A. Ry. Co. v. Breaux, Tex., 150 S. W. 287. 

18. Waiver.—Where, after 30 days from 
the delivery of goods shipped had elapsed, the 
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shipper made a written claim, pursuant to 
which the carrier investigated its liability and 
declined payment, on the ground that the injury 
was not due to its conduct, a provision on the 
bill of lading that, if the shipper failed to make 


claim within 30 days after delivery, the carrier 
should not be liable, was waived.—Post & 
Woodruff v. Atlantic Coast Line R. Co., Ga., 76 
S. E. 45. 

19. Carriers ef Passengers—Alizghting.—A 
railroad company is presumed to know that 
passengers are in the act of alighting, where 
a train has stopped for that purpose.—St. Louis 
& S. F. R. Co. v. Malone, Ark., 150 S. W. i16. 

20 —Licensee.—One on a railroad station 
platform by invitation of the company with 
reference to his baggage, and not aS a mere 


i 1Sé was entitled to have the company ex- 
ercise ordinary care to Keep the platform rea- 
sonably safe for his use, and could recover for 

ry resulting from its negligent failure to 
do so Cleveland, C., C. & St. L. Ry. Co. v. 
Jones, Mo., 99 N. E. 503. 


21. Chattel Mortgages—Oral Agreement.—A 


attel lien may be created by oral agreement, 
specially if the agreement is followed or ac- 
companied by change of possession of the 





ds, delivery of possession to the lienholder, 

another for his use, being equivalent to no- 
tice so as to prevent a lien from being invalid 
a ainst attaching creditors not having other 
notice.—Bank of Hinton v. Swan, Iowa, 137 N. 
W. 1032 ; 





22.—Waiver.—The sale of mortgaged 
. alty at public auction under an arrangement 
between the mortgagor and mortgagee, made 
in good faith, without an intent to defraud sub- 
not a waiver of the 
against a second 
D'Eve- 


per- 


son 


mortgagees, is 
rights of the mortgagee, as 
mortgagee of the property.—Berkner v. 
lyn, Minn., 137 N. W. 1097. 
Commerce—Intoxicating 
whisky is consummated in another 
state by order of one who as agent fer a buyer 
sends the order from a place in the state where 
sale is prohibited, the commerce clause of 
federal will protect him from 
indictment.—State v. Allen, N. C., 75 S. E. 1082. 
24. Contracts—Breach.—lIf party to a 
continuing contract renounces it before the 


sequent 





Liquor.—W here 


a sale of 


such 


the Constitution 


one 


date for performance, the other may immediate- 
ly sue for damages, or treat the contract as 
binding, and wait till the time for perfor- 
mance to give the party who renounced an op- 


portunity 


l to comply with its terms.—Crosby v. 


Georgia Realty Co., Ga., 76 S. E. 38. 
25.——Fraud.—One induced to enter into a 
contract by the fraud of the other party may 
repudiate the contract, and tender back what 
he has received under it, and recover what he 
has parted with or its value.—Fields y. Brown, 


a CC. 2 SE. ew & 
»§6.——Money Had and Received.—The gener- 


al rule that one receiving money in discharge 
of a liability must restore it before he can 


avoid the contract for fraud does not apply if 
he is in any event entitled to retain the amount 





received.—Fox v. Hudson’s Ex’x., Ky., 150 S. W. 
49 

27. Corporations—Double Liability.—In an 

tion against a stockholder in an insolvent 

corporation to enforce his statutory 

double liability, interest is recoverable only 


_ Smelting Co., U. S. 





from the commencement of the action.—Rams- 
den v. Keene Five Cents Savings Bank, C, C. A,, 
198 Fed. 807. 

28. Estoppel.—The validity of a corpora- 
tion cannot be questioned by the corporation 
in a suit against it, and its legal existence as 
a bona fide corporation organized under a stat- 
ute can only be questioned by the state.—Inter- 











national & G. N. Ry. Co. vy. Anderson County, 
Tex., 150 S. W. 239. 

29. Option.—A corporation’s contract to 
take redelivery of stock and repay the pur- 


chaser the par value therecf held to require him 
to tender return of the stock within a prescrib- 
ed period; mere notice of election on his part 
to make future tender being insufficient.—Ol- 





sen vy. Northern S. S. Co., Wash., 127 Pac. 112. 
30. Successor to Partnership.—A corpora- 
tion legally acquiring all the property of a 


partnership does not become responsible for the 
partnership debts.—Greenberg-Miller Co. v. Ev- 
erett Shoe Co., Ga., 75 S. E. 1120. . 

31. Suit by Stockholder.—To entitle a 
stockholder to maintain a suit for the benefit 
of the corporation or other stockholders, he 
must, by his pleadings, make a sufficient show- 
ing of unsuccessful effort to induce the officers 
of the corporation to bring suit in the name of 
the corporation.—Strang v. Edson, C. C. A., 198 
Fed. 813. 

32. Courts—Divided Court.—Upon an affirm- 
by an equally divided court, two judges 
participating, the statement of the law in 
neither opinion stands as a declaration of the 
court.—Rowley v. Hager, Ore., 127 Pac. 36. 

33.——Lawful Session.—Two circuit courts 
cannot be held’at the same time in the same cir- 
cuit when there is only one regular judge to 
preside.—McVay v. State, Ark., 150 S. W. 125. 

34. Covenants—Running with Land.—A 
written contract by the purchaser of mining 
property to pay to the grantor a certain per- 
centage of the net profits from the mines, un- 
til the purchase money should be fully paid, 
held not merely a personal contract, but to 
constitute a covenant running with the land, 
and binding on a subsequent purchaser with 
notice.—Hinchman v. Consolidated Arizona 
D. C., 198 Fed. 907. 

35. Criminal Law—Former Acquittal.—Where 
several indictments for the same offense are 
pending with the same person, whenever he is 
acquitted or convicted on any one of them, he 
can plead such acquittal or conviction in bar 
of the other indictments.—Hurst v. State, Ga., 
76S. EB. 78. 

36. Plea of Guilty.—The plea of guilty can- 
not be received and entered on any kind of con- 
dition.—Holdaway v. State, Ark., 150 S. W. 123. 

37. Damages-—Aggravation.—While an injur- 
ed party must indemnify himself, if he can do 
so by a comparatively small expenditure, he is 
not required to do anything unreasonable.— 
Northern Colorado Irr. Co. v. Pouppirt, Colo., 





ance 








127 Pac. 125. 

38. Prospective Profits.—Gains prevented, 
when fairly shown, are recoverable as dam- 
ages for breach of a continuing contract.— 


Pennsylvania Steel Co. v. New York City Ry. 
Co., C.. C. A, 108: Peg. 731. 

39.——Prospective Profits—In proper cases, 
damages based on loss of prospective profits 


may be awarded a tenant for interference with 
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his possession.—Alden y. Mayfield, Cal., 127 Pac. | actions between the parties to the contract or 


45. 

40. Dedication—Estoppel.—Where a city plat 
is unoperative as to a part of the property be- 
cause its owner does not join in the acknowl- 
edgment, the execution of a deed by such owner 
describing the tract by reference to the plat is 
such a recognition of the plat as will make it 
binding upon him.—Wallace vy. Cable, Kan., 127 
Pac. 5. 

41. Deeds—Cancellation.—A deed will be can- 
celled where it was-obtained from the grantor 
through undue influence and for an inadequate 
consideration, she being old and infirm in mind 
and body, and incapable of managing her af- 
fairs.—Morton v. Davis, Ark., 150 S. W. 117. 

42.,.—-—-—Postponed Delivery.—Where a deed is 
delivered to a bank to be kept until the gran- 
tor’s death, and the deed has passed beyond the 
grantor’s power to recall, the title passes to 
the grantee when the instrument is delivered to 
the bank, which, for the purpose of passing ti- 
tle, is equivalent to delivery to the grantee.— 
Wheeler v. Loesch, Ind., 99 N. E. 502. 

43. testrictions.—Where an owner of land 
projects a building scheme and includes in his 
project land to which he has not title, but 
which he obtains, and then conveys the subse- 
quently acquired land with restrictions, the 
purchasers of the land originally owned can 
enforce the restrictions.—Schmidt v. Palisade 
Supply Co., N. J., 84 Atl. 807. 

44, Setting Aside.—Want of adequate con- 
sideration for a quitclaim deed is not a ground 
for setting it aside—-Burch v. Nicholson, Iowa, 
137 N. W. 1066. 

45. Election of Remedies—Two Fold Action. 
—Where a wrong has been inflicted'and the 
victim is doubtful which of two inconsistent 
remedies is the right one, he may pursue both 
until he recovers through one.—Rankin v. Ty- 
gard, C. C. A., 198 Fed. 795. 

46. Electricity—Public Service Corporation. 
—A public service corporation, which has ac- 
cepted a city’s franchise, is bound to make no 
unreasonable discriminations and it must not 
be partial, but must serve all alike who are 
similarly circumstanced ‘with reference to its 








system, or who are members of any class which 
it has undertaken to serve.—State v. Consumers’ 
Power Co., Minn., 137 N. W. 1104. 

47. Eminent Domain—Courts.—The jurisdic- 
tion of the circuit court in a condemnation pro- 
ceeding is not special and of a summary na- 
ture, but belongs to it as a court of general 
jurisdiction, and is exercised in the same man- 
ner as in any civil action——McDonald v. Ft. 
Smith & W. R. Co., Ark., 150 S. W. 135. 

48.——Limit of Right.—Where a corporation 
was organized primarily to furnish electric en- 
ergy for public use, it was not deprived of the 
right to secure property by eminent domain by 
reason of the fact that it intended to dispose of 
the surplus, if any, for private use.—State v. 
Superior Court for Klickitat County, Wash., 127 
Pac. 104. 

49. Estoppel—Equitable Estoppel.—The term 
“equitable estoppel in pais” signifies an estop- 
pel by misrepresentation.—Simmons’ Adm’r. v. 
Simmons, Ky., 150 S. W. 59. 

50. Evidence—Competency.—The rule ex- 
cluding parol evidence which tends to vary or 
contradict a written contract applies only to 
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their privies—Massie vy. Chatom, Cal., 127 Pac. 
56. 

51. Competency.—Punitive damages not 
being recoverable in an action for alienation of 
affections, evidence of defendant’s pecuniary re- 
sources is inadmissible.-—Phillips v. Thomas, 
Wash., 127 Pac. 97. 

52.——-Contemporaneous Writing.—Explana- 
tion of a transaction, given in a contemporane- 
ous writing before any differences have arisen, 
is of more weight as evidence than a subsequent 
oral explanation at variance with the writing, 
given after differences have arisen.—Taylor v. 
Morris, Cal., 127 Pac. 66. 

53. Judicial Notice—The court may take 
judicial knowledge of the fact that an ap- 
proaching train will make some noise.—Cleve- 
land, C., C. & St. L. Ry. Co. v. Nichols, Ind., 99 
N. E. 497. 

54. Presumption.—Though every one is 
presumed to know the law as soon as a law is 
passed, there is no such presumption as to in- 











structions given by heads of departments, or 


by the governor or president as to regulations 
formulated for carrying a law into effect.—State 
v. Palacios, Tex., 150 S. W. 229. 

55. Exehange of Property—Fraud.—One in- 
duced by fraud to exchange his personalty for 
other personalty may sue for his personalty on 
the ground that the fraud avoided the contract 
of exchange, and he is entitled to be restored 
to the’ possession of his property, and to judg- 
ment for any consequential damages sustained 
by the fraud.—Fields v. Brown, N. C., 76 S. E. 
‘ 

56. Execution—Choses in Action.—The Legis- 
lature may make choses in action subject to 
levy under execution.—Smith y. United States 
Fire Ins. Co., Tenn., 150 S. W. 97. 

57.——Excessive Sale-—Where several con- 
tiguous lots are levied upon, and at a sheriff's 
sale a number of the lots are bid off for an 
amount sufficient to discharge the fi. fa. the 
sheriff cannot lawfully proceed to sell other 
lots, and the sale of other lots is void, and the 
sheriff’s deed thereof conveys no title—Rich- 
ards v. Edwardy, Ga., 76 S. E. 64. 

58. Mental Anguish.—Mental anguish, or 
the effect on the standing as an individual, or 
as a minister of the gospel, of a member of an 
unincorporated missionary association from a 
wrongful levy on the property of the associa- 
tion, is too remote to form the basis for dam- 
ages.—Slaughter v. American Baptist Publica- 
tion Society, Tex., 150 S. W. 224. 

59. Exemptions—Head of Family.—aA debtor 
who was a widow, residing with and caring for 
her granddaughter a child nearly 12 years of 
age, held the “head of a family,” and entitled 
to hold the property on which they lived ex- 
empt as a residence homestead.—First Nat. 
Bank v. Sokolski, Tex., 150 S. W. 312. 

60. Fines—Imprisonment.—Under the com- 
mon law, wherever a court has power to impose 
a fine, it can compel payment by imprisonment 
of defendant.—Ex parte Bowes, Okla., 127 Pac. 
9 


60. Imprisonment.—Under the common 
law, wherever a court has power to impose a 
fine, it can compel payment by imprisonment of 
defendant.—Ex parte Bowes, Okla., 127 Pac. 20. 

61. Fire Insurance—Insurable Interest.— 
Where the executrix, to whom personalty was 
bequeathed, procured a fire policy thereon, and 
the property was destroyed by fire during ad- 
ministration, the insurance money took the 
place of the personalty destroyed, and passed 
to her.—In re Robl’s Estate, Cal., 127 Pac. 55. 

62. Fraudulent Conveyances—Creditors.—The 
fact that persons who conveyed land to their 
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sister afterwards worked for her for a nomi- 
nal sum cannot be complained of by their cred- 
itors, nor can the creditors take the profits 
earned by the debtors’ sister from the land 
while they were working on it after she had 
purchased = Trustee v. Winfrey, 
Ky., 150 S. W. 42 

63. Evidence. _—The courts are not inclined 
to limit the evidence of fraud to the fraudulent 
act itself which is sought to be impeached, but 
allow a wide range of investigation to show 
the fraudulent intent.—Gardiner v. Grove, R. L, 
84 Atl. 794. 

64. Frauds, Statutes of—Boundary Line.—An 
oral agreement by each of adjoining landowners 
to erect and maintain a fence along his part of 
the line, followed by the erection of a fence, 
held to bind the parties and their tenants until 
revoked.—Nelson y. Wilson, Iowa, 137 N. W. 
1048. 

65. Guaranty.—Oral promise to guarantee 
safety of money placed in the promisor’s hands 
for investment, held not an agreement to an- 
swer for the debt of another within the statute 
of frauds.—Partin v. Prince, N. C., 75 S. E. 1080. 

66. Garnishment—Alimony Installments.— 
One to whom alimony has been awarded may 
cause successive garnishments to be served on 
the employer of the defendant to subject his 
monthly salary, and the probability of his loss 
of employment furnishes no ground for staying 
the garnishment proceedings.—Raines y. Raines, 
Ga., 76 S. E. n 

67. Gifts—Delivery.—A note executed and 
delivered by decedent just before his death 
without consideration, reciting that it was for 
“kindness and services’ during sickness, was 
not enforceable against his estate.—Graf v. 
Graf, Ky., 150 S. W. 58. 

68. Guaranty—Collateral Undertaking.—A 
guaranty is a collateral undertaking, and can- 
not exist without a principal liability; default 
of a principal being essential to liability of the 
guarantor.—Pennsylvania Steel Co. v. New York 
City Ry. Co., C. C. A, 198 Fed. 721. 

69. Release.—The act of a seller delivering 
coal to the buyer at a station other than the 
one which the guarantor of the purchase price 
had stipulated held to release the guarantor.— 
Amarillo Grain & Coal Co. v. Knight, Tex., 150 
Ss. W. 318. 

70. Hospitais—Respondeat Superior.—A chari- 
table institution conducting a hospital for 
benevolent purposes is not liable to inmates for 

















the negligence of nurses.—Duncan y. Nebraska 
Sanitarium Benev. Ass’n., Nebr., 137 N. W. 1120. 

7. Husband and Wife—Debt. A note and 

rtgage by a wife to repay an amount paid by 
a third person in discharge of a fine imposed 
upon the husband were an original undertak- 
ing of the wife, and not a payment of or se- 
curity for a debt due by the husband.—Hall v. 
Coleman, Ga., 75 S. E. 1132. 

72.——Separate Property.—Contracts of a 
m arried woman must be with reference to her 
separate property, and if she provides that she 


intends to bind her separate estate the contract 
binds only the property which she has at the 
time, and the proceeds thereof but if she as- 
signs specific property the contract is “with ref- 
erence to her separate estate.”—Neb., 137 N. W. 


122. 
73 Information—Plea in 


Indictment and 


Abatement.—The pendency of a former indict- 
ment charging the same offense, affords no 
ound for plea in abatement.—Hurst v. State, 


Ga . 768. BE. 78. 

74. Injunction—Judicial Discretion.—It is not 
an abuse of discretion to grant an interlocutory 
injunction on conflicting evidence.—City of St. 
George v. Haag, Ga., 76 S. E. 49. 
-Res Judicata.—Where a demurrer was 
not passed on as such, though considered with 
other pleadings in determining whether an in- 
junction should be granted, such a grant was 
not a conclusive adjudication upon the demur- 
rer.—Gordon v. Fritts, Ga., 76 S. E. 40. 

76.—Vexatious Litigation.—A court of 
equity will not interfere by injunction to re- 
Strain causeless and vexatious litigation; the 
jurisdiction to prevent a multiplicity of suits 
not applying to the repetition of a suit.—Jones 
Vv. Hughes, Iowa, 137 N. W. 1023. 

7. Interest—U nliquidated Damages.—In 
equity, the allowance of interest on unliquidet- 
ed demands, especially in a case of wrongiul 
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diversion of funds, is a matter of discretion.— 
Pennsylvania Steei Co. v. New York City Ry. 
Co., C. C. A., 198 Fed. 778. 

78. Judgment—Collateral Attack.—A judg- 
ment which is not void, but which only contains 
some defect which may become fatal and ren- 
der it invalid, is only voidable, and, until it is 


“reversed or vacated in a proper proceeding, it 


is effective, and cannot be collaterally attacked. 
—McDonald v. Ft. Smith & W. R. Co., Ark., 150 
S. W. 135. 

79. Landlord and Tenant—Damages.—aA ten- 
ant from month to month is as much entitled 


to damages for illegal interference with his 
tenancy as any other tenant.—Alden v. May- 
field, Cal., 127 Pac. 45. 


80. Estoppel. —A lessee cannot on _ the 
ground that he did not know its contents avoid 
liability under a lease which he signed after 
opportunity to examine it, where no fiduciary 
relation existed between the parties, and he 
did not sign in reliance upon any fraudulent 
representation calculated to mislead him.— 
Stewart v. Fleming, Ark., 150 S. W. 128. 

81. Repairs.—Though a landlord is under 
no obligation to make repairs or improvements, 
if he does so in a negligent manner, the tenant 
may recover any damages he sustains by rea- 
son of this oe gee “Sha Michael & Bro. v. 
Billings Printing Co., Ky., 150 S. W. ‘ 

82. Libel and Siander— Implied Malice.— 
Malice may be implied from the uttering of 
words slanderous per se.—Andreas y. Hinson, 
Iowa, 137 N. W. 1004. 

83. Life Insurance—Cancellation.—Where a 
note to an insurer was for the full loan and 
surrender value of a life policy assigned as se- 
curity, the insurer had the right on default on 
the note to cancel the policy.—Salig v. United 
States Life Ins. Co., Pa., 84 Atl. 826. 

84. Limitation of Actions—Amendment.— 
Where the petition in an action for personal in- 
juries alleged to be negligently inflicted did not 
allege freedom from contributory negligence, 
an amendment alleging freedom from contribu- 
tory negligence could be filed after the expira- 
tion of the period of limitations for the bring- 
ing of the action.—Bacon vy. Iowa Cent. Ry. Co., 
Iowa, 137 N. W. 1011. 

85. Mandamus—Public Service Corporation.— 
Mandamus is the proper remedy to compel a 
public service corporation to furnish service to 
an individual applicant.—State v. Consumers’ 
Power Co., Minn., 137 N. W. 1104. 

86. Master and Servant—Assumption of Risk. 
—A servant assumes only those extraordinary 
risks of his employment which he knows and 
appreciates or which are obvious, and not those 
which, by the exercise of ordinary care, he 
should have known but did not.—H. D. Williams 
Cooperage Co. v. Sams, C. C. A., 198 Fed. 852. 

87. Contributory Negligence.—An element 
of the rule that, where an employee has a dan- 











gerous and a safe way of doing a thing, and 
chooses the unsafe way, he is guilty of con- 
tributory negligence, and cannot recover for 


consequent injury, is actual or _ constructive 
knowledge that the method he chose was un- 
safe.—Killeen vy. Barnes-King Development Co., 
Mont., 127 Pac. 89. 

88. Fellow Servant.—If a scaffold was con- 
structed on the initiative of the workmen and 
to suit their own convenience, and if the order 
of the foreman directing the building of the 
same was but mere executive detail of the 
work, then the ‘foreman was a fellow servant 
for whose negligence the master was not li- 
able.—Patterson v. Southern Ry. Co., Ind., 99 
N. E. 491. 

89. Independent Contractor.—One contract- 
ing to erect a building and deliver it completed, 
hiring his own assistants, and not subject to 
the direction of the company building it as to 
the details, held an “independent contractor.”— 
Edmundson vy. Coca-Cola Co., Tex., 150 S. W. 
273. 

90.——Obvious Danger.—A miner cannot rely 
upon his foreman’s assurance that the place of 
his work is safe if the danger is so obvious that 
he must have known it.—Sunrise Coal Co. v. 
McDaniel, Ky., 150 S. W. 3. 

91. I or a 
trust in the nature of a mortgage, differs from 
a trust, in that in a mortgage or a trust in the 
nature of a mortgage the property reverts or 
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must be reconveyed to the grantor on the pay-* 


ment of the debt secured.—Neikirk v. Boulder 
Nat. Bank, Colo., 127 Pac. 137. 

92. Negligence—Concurrent.—Where the neg- 
ligence of both plaintiff and defendant concur 
and continue to the time of the injury, the neg- 
ligence of the defendant is not in the legal 
sense the proximate cause of plaintift’s injury.— 
Hamilton v, Hines Bros. Lumber Co., N. C., 75 
S. E. 1087. 

93. Contributory Negligence.—Contributory 
negligence is a failure to act in a given case 
as a man of ordinary prudence would have act- 
ed in the same or other circumstances.—Gulf 
Pipe Line Co. v. Clayton, Tex., 150 S. W. 268. 

94. Nuisance—Prohibitea Structure.—The 
erection of a sawmill, though prohibited by or- 
dinance, will not be enjoined where plaintiff 
does not show that he suffered special injury 
peculiar to himself.—Berger vy. Smith, N. C.,, 
75 S. E. 1098. 

95. Partnership—Process.—Service of process 
on one member of a partnership will authorize 
a judgment against him and against the firm.— 
Slaughter v. American Baptist Publication So- 
ciety, Tex., 150 S. W. 224. 

96. Payment—Application.—A debtor owing 
two or more debts to the same creditor and 
making a payment may at the time direct its 
application to any one of the debts, but this 
right is lost if such direction is not made at 
the time of payment.—Stone Co. v. Rich, N. C., 
75 S. E. 1077. 

97. Principal and Agent—Notice to Principal. 
—Knowledge of an agent of unauthorized and 
fraudulent transactions to which he was a par- 
ty held not imputable to his principal.—Alex- 
ander Eccles & Co. vy. Louisville & N. R. Co., U. 
S. D. C., 198 Fed. 898. 

98.——-Power of Attorney.—A power of at- 
torney to convey land, executed in blank, like 
a deed with the name of the grantee left blank, 
is wholly inoperative until the name of a donee 
is inserted by someone having authority from 
the donor.—United States v. Payette Lumber & 
Mfg. Co.,.U. S..D. C., 198 Fed. 881. 

99. Proecess—Exemption from Service Of.—A 
nonresident, vyoluntarily attending on a city 
court to answer accusation for a misdemeanor, 
is not privileged from service of civil process.— 
Rog rers v. Rogers, Ga., 76 S. E. 48. 

100. Prohibition— Nature of Writ.—Prohibi- 
tion is an extraordinary writ, which should be 
issued with great caution and only to prevent a 
lower court from exercising a power with which 
it has not been vested, and not to control its 
proceedings nor to correct errors in the ordi- 
mary exercise of its unquestioned jurisdiction. 
—Curtis v. Cornish, Me., 84 Atl. 799. 

101. Railreads—Burden of Proof.—That a mule 
was killed while on defendant railroad com- 
pany’s right of way prima facie shows negli- 
gence of the company.—McLeod Vv. Atlantie 
Coast Line R. Co., S. C., 76 S. E. 19. 

102. Receivers—Adoption of Contract.—A re- 
ceiver of a party to a contract has a reasonable 
time within which to elect to adopt or perform 











the contract, where performance is necessary; 
and he cannot be put in fault for not acopting 
or performing, or tendering such performance, 
before the reasonable time has expired.—Rogers 


v. Union Iron & Foundry Co., Mo., 150 
100. 

103.———Appointment.—A chancery receiver’s 
appointment does not change the title to the 
property, nor affect any  lien.—Pennsylvania 
Steel Co. v. New York City Ry. Co., C. C. A., 198 
Fed. 721. 

104.——-Personal Liability.—A receiver cannot 
be held personally liable to the corporation, 
whose property was in his custody, because of 
contracts or payments which were expressly 
authorized by the court before they were made. 

Miss ouri & K. Interurban Ry. Co. v. Edson, 
Cc. A., 198 Fed. 819. 

105. Release—Joint Makers.—Where a hold- 
er of a note agreed under a composition be- 
tween the maker and his creditors to release 
him from all liability in consideration of his 
Surrender of the property mentioned in the 
contract, all persons jointly liable with the mak- 
er were discharred.—Fox v. Hudson's Ex’x. 
Ky., 150 S. W. 49. 

106. Removal of Causes—Ad Damnum Clause. 
—In an action for unliquidated damages, the 


Ss. W. 





prayer in the petition for a judgment in a sum 
less than the damages alleged therein estab- 
lishes the amount in controversy.—Bacon v. 
Iowa Cent. Ry. Co., Iowa, 137 N. W. 1011. 

107. Riot—Elements of.—To constitute a riot, 
there must be a common intent of two or more 
persons to do an unlawful act of violence, or 
some other act in a violent manner and concert 
of action, and the intent and concert of action 
may be inferred from the manner in which the 
act is committed.—Grier v. State, Ga., 76 8S. E 
70. 

108. Sales—Conditional Sale.—A written in- 
strument containing stipulations for paying rent 
or hire during a term for the use of personal 
property, with a provision that on making the 
last payment title shall vest in the so-called 


lessee, constitutes a conditional sale.—North 
v. Goebel, Ga., 76 S. E. 46. 
109.——Definition.—A “sale” is an agreement 


by which one of two contracting parties gives 
a thing and passes title to it in exchange for a 
certain price.—Noble v. Ft. Smith Wholesale 
Grocery Co., Okla., 127 Pac. 14. 

110.—Passing ot Title.—Generally title to 
personalty does not pass on a sale so long as 
anything remains to be done by the parties, and 
the thing undone may relate either to the iden- 
tification of the property or to its kind or qual- 
ity.—Wesco Supply Co. vy. Incorporated Town 
of Allerton, Iowa, 137 N. W. 1046. 

111.——Reasonable Time.—Where goods are 
to be delivered at the buyer’s option, the seller 
is entitled to a reasonable time after notice 
within which to make delivery. “State's Prison 
Vv. bone & Bros., N. C., 76 S. E. 3. 

2.——Rescission.—If a machine was worth- 

less for the purpose for which it was known by 
the seller to have been purchased, the buyer, 
promptly tendering return of the property, is 
entitled to rescind.—-Southern Gas & Gasoline 
Engine Co. v. Peveto, Tex., 150 S. W. 
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. Waiver.—Where a buyer of a 16 horse 
power engine was induced by fraud to accept a 
12 horse power engine, he must, on discovery 
of the fraud, offer to return the engine; and 
where he keeps and uses it for several months 
after notice he waives his right to rescind.— 
Nichols & Shephard Co. v. Wheeler, Ky., 150 S. 
W. 33. 

114. Specific Performance—tIdentity of Sub- 
ject-Matter.—A contract r the sale of land is 
unenforceable, unless the land be _ described, 
either in terms or by reference, so that the 
property may be identified without resort to pa- 
rol evidence.—Eaton y. Wilkins, Cal., 127 Pac. 
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115. Tenaney in Common—Hostile Posses- 
sion.—The presumption that entry upon land by 
one tenant in common is not hostile to the 
ghts of his co-tenants is rebuttable; he being 
entitled to acquire prescriptive title by acts of 
disseisin sufficiently long continued.—Crowley 
v. Grant, Ore., 127 Pac. 28. 

116. Trusts—Active Trust.—A trust deed, im- 
posing active duties on the trustee, created an 
active trust.—Citizens’ Nat. Bank y. Watkins, 
Tenn., 150 S. W. 96. 

117. Designatio Personae.—The mere fact 
that the word ‘trustee’ appeared in stock cer- 
tificates after the name of the holder is not evi- 
dence of ownership outside himself.—Fletcher 
v. Kidder, Cal., 127 Pac. 73. 

118.——Evidence.—While a constructive trust 
cannot be created by a grantee’s naked promise 
after a conveyance, his admissions and dec- 
larations, showing that a trust relationship 
was created and existed contemporaneous ly with 
the conveyance, are competent evidence of the 
trust.—Taylor v. Morris, Cal., 127 Pac. 66. 

119. Termination.—That a testamentary 
beneficiary is 75 years old does not warrant ter- 
mination of a trust to her for life with remain- 
der’ to her children on the theory that she can- 
not bear any more children, though doctors 
testify that, considering her infirmities, they 
do not deem that event possible.-—May v. Bank 
of Hardinsburg & Trust Co., Ky., 150 S. W. 12. 

120. Wills—Construction.—When there are 
definite and unambiguous expressions in a will, 
otaer expressions must be so construed, if rea- 
sonably practicable, as to harmonize with such 
plain provisions.—Marsh y. Marsh, Neb., 137 N. 
W. 1122 
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How did he climb 
up the ladder so quickly?— 
What is the secret of his sucess ?”” 


HESE are the thoughts this admiring 
group of friends are expressing about 
this well put up, impressive young 
lawyer, as he hurries down the corridor to 
the doorway of the court room. Heenters; 
they follow. As his trial work progresses 
spectators note that he shows all fairness to , 
the court, all courtesy to his opponent, al] “Tbe man with » big future ahead of him.» 
loyalty to his client. Because he is well 
prepared on every occasion he is pointed out as The Man Who 
3 Knows:—What To Do—How To Do It—And Who Does lt, effici- 
“Admizing Friends.” ently. He studies and relies upon 


_ Reports Annotated 


“His Book of Answers" 


Given the necessary physical qualifications of health and energy, the trained mentality and the determina- 
tion to win, you can become as this young man by relying upon L.R.A. as your cornerstone of success. 


«R.A. (Lawyers Reports Annotated ) is an illustrated compendium or abstract of the law, built upon 
selected cases from final courts, and containing the most exhaustive annotation ever attempted; having a 
complete digest which enables the busy lawyer to nt only quickly find the law but to lay his fingeron - 
the vital points at issue. It saves his time, his effort, and increases his efficiency. It gives him all the 
cases “‘on the fence” for and | eesinet and is, if desired, a reliable briefmaker ; in fact, judges and lawyers often take their 
briefs and opinions from L.R.A. direct. 

There are six volumes of L.R. ie per year at $4.00 per volume. Sold only in series. You would not let $24.00 per 
—uctinuet—< 
g, THE » 


it lly requested, we will send prepaid t 
FREE, (rey creas ie eveahal e VOO fee back, tae 
9 x12", entided HOW PWN Coase a by 800 lawyers. 
The Lawyers Co-op. Publishing Co., Rochester, New York 
New York Chicago St. Paul Seattle 
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Collateral Securities 
and Pledges 


UDGE LEONARD A. JONES has been for years the leading 
ester in America on the different branches of Property Law. 

His works have been cited by every court of last resort and have 
been more generally used by courts and counsel than all other texts on 
their respective subjects combined. 

Collateral securities immediately upon its publication became the 
standard work on the subject. This new edition has been revised and 
brought down-to-date by Edward M. White of the Indianapolis bar. 











IMPORTANT SUBJECTS 


Pledges and Securities. 

Negotiable Instruments. 
Non-Negotiable Choses. 

Corporate Stock. 

Bills of Lading and Warehouse Receipts. 


The Rights and Liabilities of the Pledgor, 
the Pledgee and the Surety. 


Payment and Redemption, Bankruptcy, 
Insolvency and Remedies. 





























An Indispensable Book for Any Lawyer Engaged 
In Commercial Practice 


Parallel citations are made to the Reporter System, tne 
L. R. A. and to the Trinity System. 


One Large Volume 1000 Pages Law Buckram Price, $6.50 Delivered 





THE BOBBS-MERRILL COMPANY 
Indianapolis, Indiana, USA 
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